
1 
 
28.12.2016 G.R. Case No.764/2012 

IN THE COURT OF SRI R. BODO, S.D.J.M.(S), UDALGURI, BTAD::ASSAM 
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JUDGMENT 

1. The prosecution case in brief: 

The prosecution case in brief is that the rough safe book of Hattigor 

Tea Estate had been missing from the office of the Senior Manager of the 

Tea Estate since 21st June, 2012 and in spite of searching the book it could 

not be traced out at the office. It is stated that accused Dhrubajyoti Sarma, 

2nd clerk of the Tea Estate had resigned from the service of the company with 

effect from 21st June, 2012. He had been maintaining those rough safe 

books. Surprisingly, on 26th June, 2012 at 12:18 AM he had sent a scanned 

copy of few pages of this book to the e-mail ID of their company officials at 

Guwahati from ID s.dhrubajyoti@yahoo.comwhich clearly indicates that he 

was in possession of the rough safe book on 26th June, 2012. 

2. To this effect SriRanaBaruah, Senior Manager of the Tea Estate lodged a 

written FIR before O/C, Harisinga P.S. which was registered as HarisingaP.S. 

Case No.16/12, U/S-380 of IPC and duly investigated into. During 

investigation the I/O found sufficient material against the accused U/S-380 of 

IPC and submitted charge sheet accordingly. Hence, this case. 

3. In due course when the accused appeared before the court copies of relevant 

documents were furnished. Then, after hearing both sides, a formal charge 

was framed by my learned predecessor U/S-380 of IPC. The particulars of 

charges were read over and explained to which he pleaded not guilty and 

claimed to be tried. Thus, the case proceeded to trial stage and the evidence 

of the prosecution witnesses were taken. When the matter was fixed for 

recording statement of defence and hearing argument on 21.10.2016 it was 

found that the filled up charge form was not there in the record and so the 

same was filled up as per order dated 21.10.2016. Thereafter, the particulars 

of charges were read over and explained to the accused afresh to which he 

pleaded not guilty. On being asked the defence declined to cross-examine 

any of the witnesses that had been examined by the prosecution. 

4. Point for determination:  

Whether accused Dhrubajyoti Sarma while working as 2nd 

clerkof Hattogor Tea Estate during 2012 committed theft 

of a rough safe book under his possession from the office 

of the tea estate and thereby committed an offence 

punishable U/S-380 of IPC and within my cognizance. 

mailto:s.dhrubajyoti@yahoo.com
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5. The prosecution side examined as many as 8(eight) witnesses and exhibited 

the FIR, sketch map of the place of occurrence and the charge sheet. Except 

PW-4, all other witnesses were cross-examined by the defence. After closure 

of prosecution evidence statement of the accused U/S-313 CrPC was 

recorded. The accused pleaded total denial regarding his involvement in the 

crime but declined to adduce defence evidence. Hence, the defence evidence 

was closed. 

6. I have heard argument from learned defence advocate Mr. J. Brahma and 

learned APP Mr. D. Dahalon behalf of the prosecution. At the time of 

argument learned Mr. Brahma submitted that the allegations against the 

accused is relating to documents but no documentary evidence could be 

produced by the prosecution. Moreover, no articles were seized by the I/O. 

Thus, Mr. Brahma submitted that the prosecution has failed to prove the 

guilt of the accused by cogent and reliable documentary evidence as required 

under Section-59 of the Evidence Act. Hence, he prays for acquittal of the 

accused. On the other hand learned APP Mr. Dahalsubmitted that the 

evidence brought on record by the prosecution side proved the guilt of the 

accused beyond all reasonable doubt and hence prays for his punishment in 

accordance with law.  

7. I have carefully perused the case record and evidence on record. The 

submissions of learned advocates of both the sides are also considered. Now, 

let me discuss the evidence of the prosecution in detail. 

 

DISCUSSION, DECISION AND REASONS THEREOF: 

8. In his evidencePW-1, stated that he knows accused Dhrubajyoti Sarma as 

well as the informant who was his Senior Manager. He stated that he was 

posted as Deputy Manager at Hattigor Tea Estate on 19.08.2012. According 

to him one draft book/safe book of cash was missing in the month of June 

which was entrusted in the custody of Dhruba Sarma in the capacity of 2nd 

clerk. Along with the safe book, cash amount of Rs.1,20,000/-(Rupees One 

Lac Twenty Thousand) was also missing. He stated that to operate the 

locker, one needs two keys at a time. He stated that DhrubaJyoti Sarma sent 

some tear copies of the safe book to one Mr. Malhotra vide his personal e-

mail ID after making it scan. 
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9. In cross-examination he stated that they did not have any serial number of 

the safe book. They used to throw out the safe book after financial year had 

been finished. He expressed ignorance if the safe book were marked with 

serial number. He also could not say the page number of the safe book 

where financial anomalies were detected. According to him interim audit had 

been made in the month of June but he could not remember the date. He 

also stated that the anomalies detected were paid by the accused and hence 

the management did not suffer any financial loss. He denied that DhrubaJyoti 

Sarma and him paid the deficit amount as they had the liabilities. He 

expressed ignorance if police seized the email copy. He stated that he came 

to know about the missing of safe book after he had disappeared from his 

service. He admitted that before disappearance from service the accused did 

not have any key of the locker. According to him the Senior Manager gave 

verbal order to the accused to hand over the key to the Superintendent 

Sachindra Kalita and accordingly he handed over. He denied that no scanned 

copy was sent and that only a grievance letter had been addressed to 

Malhotra. He also denied the fact of undulypressurising the accused person 

for financial anomalies. 

10. In his evidence PW-2, the informant, stated that on surprise visit he found 

Rs.1,26,000/-(Rupees One Lac Twenty Six Thousand) deficit from the locker 

which had been maintained by the accused and PW-1. According to him after 

being enquired PW-1 made Rs.1,00,000/-(Rupees One Lac) and out of that 

Rs.50,000/-(Rupees Fifty Thousand) was supposed to be paid by the accused 

to PW-1. He also stated that on enquiry it was found that Rs.26,000/-(Rupees 

Twenty Six Thousand) was in the hand of the accused but he could not show 

them the balance sheet regarding the head in which expenditure of 

Rs.26,000/-(Rupees Twenty Six Thousand) occurred. He stated that on 

enquiry the accused said that he lost the draft book. Corroborating the fact of 

sending email as has been stated by PW-1, he stated that the accused sent 

some tear copies of the safe book sent one Mr. Malhotra vide his personal e-

mail ID after making its can. Ext.1 is the ejahar and Ext.1(1) is his signature. 

According to him after the incident the accused resigned from his post and 

then the police came but could not find him at his quarter. 

11. In cross-examination he stated that they could not recover Rs.26,000/-

(Rupees Twenty Six Thousand). He denied having stated before police that 
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the accused person gave them Rs.26,000/-(Rupees Twenty Six Thousand). 

He stated that they have not given any serial number of the safe book. He 

has not mentioned any amount of misappropriation in his ejahar. He admitted 

that there was no mark or pagination in the safe book. He could not say the 

page number of the safe book were financial anomalies were detected. He 

also admitted having not produced the scanned copy before the police. 

According to him he found cash missing on 11.6.2012. On 26.06.2012 the 

accused e-mailed scanned copy and being confirmed that the scanned copies 

were with him, they have filed this case. He denied that the accused was not 

involved in any financial irregularities. 

12. In his evidence PW-3, P.F. Clerk of Hattigor Tea Estate stated that at the 

relevant time he heard that some leaves of safe book were missing from the 

custody of the accused. However, he did not know the exact reason for the 

same as he was employed in different section of the garden. In cross-

examination he stated that he does not have any personal knowledge about 

the occurrence. 

13. Again, in his evidence PW-4, who is also a P.F. Clerk of Hattigor Tea Estate 

stated that at the relevant time he heard that some dispute arose between 

the informant and the accused person regarding some monetary dispute. 

However, he did not know the exact reason for the same as they were 

employed in different section of the garden. The witness was declined to be 

cross-examined by the defence. 

14. In his evidence PW-5, the accountant of Hattigor Tea Estate stated that in 

2012 he had been working at Hattigor Tea Estate in the same post. At the 

relevant time when audit was done some amount of cash was found less. He 

stated that there were two keys of the safe. One remained with Deputy 

Manager Kushwant Singh and the other with the accused. At the same time a 

rough safe book was also missing from the custody of the accused. Later on, 

he heard that the accused paid some amount of money to the Tea Estate 

authority but in what manner he paid the same he could not say. In cross-

examination he stated that if both the keys are not together then the locker 

cannot be opened. He also stated that he does not have any personal 

knowledge how the safe book was missing. 

15. Similarly, in his evidence PW-6, a clerk of Hattigor Tea Estate stated that at 

the relevant time he was working as wages clerk. According to him the 
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accused used to work in the Tea Estate as 2ndclerk and he maintained the 

registers. He also used to keep rough safe book in his custody which was 

missing from his custody. In the said book all the particular is of monetary 

transaction was entered. According to him their manager allegedly told them 

that the accused voluntarily kept the missing book and for that he was 

questioned. He was also asked to pay Rs.1,00,000/-(Rupees One Lac). He 

expressed ignorance if the accused paid that amount but stated that he 

knows that the accused was discharged from his job. In cross-examination he 

stated that he does not have any detailed knowledge about the allegations 

levelled against the accused. He stated that he never saw the rough safe 

book which was allegedly missing from the custody of the accused. 

16. In his evidence PW-7, office supervisor of Hattigor Tea Estate stated thathe 

had been working at Hatighar T.E since 1983. He knows RanaBoruah, the 

Senior Manager of the Tea Estate from 2011 to 2013. He also knows accused 

Dhrubajyoti Sarma, who worked as 2ndclerk in the Tea Estate during the 

tenure of said RanaBoruah. On 12/06/12 a physical verification was made in 

the safe of the Tea Estate where cash was kept. At that time one key of the 

safe was with the accused and other key was with Kushwant Singh, Deputy 

Manager. On physical verification Rs.1,26,000/- (Rupees one lack twenty six 

thousand only) was found short in the safe. So, the manager called both of 

them and asked about shortage of cash. At that time the accused asked 

sometime to make good of the shortage amount. After someday the shortage 

amount was returned by accused Dhrubajyoti and the same was kept in the 

safe. After that the accused asked the manager to hand over the relevant 

transaction book and computer datas in order to verify if anything left in 

making entry. Thereafter, when the accused resigned from his jobthe 

manager asked him to collect the safe book as well as the cash book. But, he 

did not get the safe book on the table of the accused and he was also not 

present in the office. So, the chowkider was sent to his official quarter but he 

was also not present in the quarter. Lateron, he informed the matter to the 

manager, who subsequently lodged an FIR in this regard.  

17. On 26/06/12 the manager allegedly informed him that the safe book was in 

custody of the accused. This fact he came to know from the E-mail sent by 

the accused from his personal ID to the ID of the manager alongwith 

scanned copy of some safe book. From this fact it was confirmed that the 
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accused had taken away safe book. He stated that due to missing of the safe 

book they faced inconvenience in making monetary transaction. According to 

him the I/O recorded his statement regarding this case and he has stated 

before him what he has stated in this court.  

18. In cross-examination he stated that if both the keys were not together the 

locker/safe could not be opened. The safe book was kept in the locker. The 

main safe book was also kept in the locker but in the time of need the main 

safe book was brought out from the locker. He stated that after making good 

of the shortages in the safe there remained no financial anomalies. Accused 

Dhrubajyoti left his office quarter on 01/07/12. According to him no serial 

number was there in the safe book and cash book. Headmitted having not 

seen the scanned copy of the safe sent by the accused from his E-mail to the 

E-mail of the manager. He expressed ignorance if those scanned copies had 

been seized by the I/O from Kushwant Sing or not. He denied that Kushwant 

Singh and RanaBoruag, in order to put pressure on the accused collusively 

filed this case.     

19. In his evidence PW-8 stated that on 03/07/12 he was posted at Harisinga 

police station as O/C. On that day manager of Hattigor T.E. RanaBoruah 

lodged a written ejahar against accused DhrubajyotiSarmah on allegation of 

committing theft of a safe book of the tea estate. On the basis of the FIR 

Harisinga P.S. Case No.16/12, under Section 380 of IPC had been registered 

against the accused and he took up investigation. During the course of 

investigation he visited the place of occurrence, drew a sketch map of the 

place of occurrence and also recorded the statement of the informant and 

other witnesses U/S-161 CrPC. He stated that the accused could not be 

arrested as he was absconding. After making of the preliminary investigation 

he handed over the case dairy to S.I. P. Mahanta on 20/07/12. 

20. After going through the case diary he stated that no further investigation had 

been done by S.I. P. Mahanta and he submitted charge sheet basing on the 

materials collected by him during investigation. Exhibit-2 is the sketch map 

and Exhibit-2(1) is his signature. Exhibit-3 is the charge sheet and Exhibit-

3(1) is his signature of S.I. P. Mahanta which he can identify.  

21. In cross-examination he stated that as per case dairy the date of occurrence 

was on 21/06/12. The FIR was lodged on 03/07/12. He admitted that the 

informant did not submit the scanned copies of the safe book sent by the 
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accused from his Email ID to the Email ID of the Manager. So, the same 

could not be seized. Moreover, the lost safe book could not be seized by him.    

22. I have very minutely scrutinised the evidence of the prosecution, both oral as 

well as documentary. I have also gone through the relevant penal provision 

U/S-380 of IPC. The basic ingredient which is required to prove an offence 

under the said section of law is that the subject matter of the theft is 

movable property and it was in possession of any person; and that the 

accused moved it dishonestly, without the consent of the person in 

possession or he did so intending to take it out of his possession dishonestly. 

Another requirement is that the property stolen was then in a building, tent 

or vessel and that the said building, tent or vessel was then used as a human 

dwelling or for the custody of the property. 

23. In the instant case at hand the prosecution has failed to prove that the 

accused had been in possession of any copy of the safe book, a copy of 

which he allegedly e-mailed in the ID of one Mr. Malhotra from his own ID. If 

for the sake of argument it is taken into granted that a scanned copy of the 

alleged safe book was sent to Mr. Malhotra then why the I/O did not seize 

that copy and why no endeavour was made to prove that the same had been 

e-mailed from the ID of the accused. The accused denied the aforesaid fact 

and as such before sifting the onus to the accused it was bounded duty on 

the part of the prosecution to prove that any such email had been sent by 

the accused to Mr. Malhotra as per Section-65B of the Evidence Act. But, the 

I/O did not make any endeavour in this aspect. Therefore, I hold that the I/O 

committed a serious lapse during investigation.  

24. Another important point is that it is admitted fact that in order to open the 

safe book two keys were needed at that time. According to prosecution 

witnesses one key was with the accused and another was with PW-1. If that 

is so why only the accused has been charged for the alleged misappropriation 

and theft. There is no answer or explanation from the prosecution side. Thus, 

a serious doubt has crept up in the mind of this court regarding the veracity 

of the prosecution story as has been placed before the court. 

25. There is also contradiction regarding making payment of allegedly 

misappropriated money from the safe. Whereas PW-1 stated that after 

making payment by the accused no financial loss remained on the part of the 

Tea Estate. On the other hand PW-2 stated that the accused did not make 
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good in respect of Rs.26,000/-(Rupees Twenty Six Thousand). Due to such 

contradictory evidence by two superior officials of the Tea Estate, a serious 

doubt has crept up in the mind of the court regarding the story of 

misappropriation and ultimately there is doubt in the prosecution story.  

26. In view of what has been discussed above I hold that the prosecution has 

miserably failed to establish the guilt of the accused beyond all reasonable 

doubt by leading cogent and reliable evidence. Consequently, he is liable to 

be acquitted on that ground. 

 

ORDER 

 Accused DhrubaJyoti Sarma is acquitted from this case on the ground of 

benefit of doubt. His bailor is also discharged from further liabilities in this case. 

However, the bail bond submitted on his behalf shall remain in force for the next 

6(six) months from today in view of the spirit of Section-437A of CrPC.  

 

 

  The case is accordingly disposed of 

Given under my hand and the seal of this Court on this the 

28thday of December, 2016 at Udalguri, BTAD::Assam. 

 

Typed and corrected by me:                                                    

 

Rajesh Bodo, A.J.S.             Rajesh Bodo                                             

S.D.J.M.(S), Udalguri      S.D.J.M.(S), Udalguri  

BTAD, ASSAM              BTAD, ASSAM 
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APPENDIX 

1. PROSECUTION WITNESSES: 

  i. Sri Kushwant Singh------------------PW-1 

  ii. Sri RanaBaruah---------------------PW-2 

  iii. Sri Mukunda Sarma-----------------PW-3 

  iv. Sri Dhiren Kr. Sahariah-------------PW-4 

  v. Sri Mihir Das--------------------------PW-5 

  vi. Sri Mohan Kr. Gowala--------------PW-6 

  vii. Sri Sachindra Kalita----------------PW-7 

  viii. S.I. Nobin Boro--------------------PW-8 

  

 

2. DEFENCE WITNESSES:--NIL-- 

 

3. PROSECUTION EXHIBITS: 

i. Ext.1------------FIR 

ii. Ext.1(1)-------Signature of PW-1 in Ext.1 

iv. Ext.2-----------Sketch map of the P.O.  

v. Ext.2(1)--------Signature of PW-8 in Ext.2 

vi. Ext.3-----------Charge sheet 

vii. Ext.3(1)-------Signature of PW-8 in Ext.3 

 

4. DEFENCE EXHIBITS:--NIL---  

 

Typed and corrected by me:                                                    

 

Rajesh Bodo, A.J.S.            Rajesh Bodo                                             

S.D.J.M.(S), Udalguri     S.D.J.M.(S), Udalguri  

BTAD, ASSAM             BTAD, ASSAM         

 

 

 

 


